
PREFACE TO THE SECOND EDITION 

In faith and hope the world will disagree, but all mankind's 
concern is charity. 

Alexander the Great 

The law of charitable organizations is important. It is also complex. If you 
are a law student, you are likely to come into contact with charitable 
organizations at some point in your legal career. Whether you specialize in tax-
exempt transactions, work or volunteer for a nonprofit, or serve on a nonprofit 
board, an understanding of the practical legal issues confronting these 
organizations will serve you (and your community) well. If you are a public 
policy or business student who plans to work or volunteer for a nonprofit 
organization, these laws may be even more important to understand. Few 
nonprofits can afford to hire lawyers, and yet it is impossible to manage or 
govern well in this sector without an understanding of the rules that guide the 
sector.  

This casebook covers the unique legal issues that charitable organizations 
face. It uses the traditional casebook format to cover abstract legal principles, but 
it also has a practical bent. The book is organized around the life cycle of a 
§501(c)(3) organization, the type of tax-exempt organization that is often called a
“charitable” organization. This book will introduce you to the legal issues that 
arise when the organization is formed, when it raises funds, while it is 
operational, and when it either winds down its affairs or transforms into a 
different organization. 

You will be asked to apply the legal principles you learn in a practical 
setting. Most of the hypothetical questions will put you in the position of an 
attorney, a judge, or an executive director of a §501(c)(3) organization. The book 
is also designed so that, if the instructor chooses, students can create, operate, 
and dissolve a virtual §501(c)(3) charitable organization over the course of the 
semester. Additionally, this practical approach offers a helpful perspective for 
clinical courses. 

The book is organized into four units. The first, Starting the Nonprofit 
Organization, introduces the book, explains state law requirements for starting a 
nonprofit corporation, explores the fiduciary duties for boards of directors, and 
examines the requirements for obtaining recognition as a §501(c)(3) 
organization. The second unit focuses on legal issues that arise when the 
§501(c)(3) organization raises money: charitable contributions, charitable
solicitations, foundations and alternatives to foundations, and the law relating to 
nonprofits’ commercial activity. The third unit, dealing with topics that arise 
once the organization is fully functional, presents the subjects of inurement and 
intermediate sanctions, joint ventures and subsidiaries, lobbying and political 
activity, and accountability. The final unit covers the topics of merger, 
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conversion to for-profit status, and dissolution. Real-world legal issues do not 
always appear in this order, of course, but this organization offers a cohesive 
approach to understanding the legal issues. By the time you complete the four 
units, you should have a solid foundation to understand, reconcile, and act upon 
the complex issues that will confront you as you work with any of the hundreds 
of thousands of nonprofit organizations that inhabit our vibrant civil society. 

NEW FOR THE SECOND EDITION 
This second edition of Nonprofit Law: The Life Cycle of a Charitable 
Organization reflects the legal changes that have taken place at the state and 
federal level in the past five years, adds some new cases, updates statistics from 
the first edition, shortens cases and notes whenever possible, and improves on the 
organization and style of some of the passages. It also brings in new examples of 
actual situations that have occurred over the last five years, which illustrate both 
the complexities of this area of the law and the difficulties in enforcing it. 
Finally, the book delves into more public policy questions surrounding the 
charitable sector in an effort to encourage students to consider ways in which the 
legal framework can help the nonprofit sector work more effectively.  

The political and economic landscape for charities has changed considerably 
since the first edition of this book was published in 2011. This second edition 
reflects these changes by updating statistics and noting trends in the sector. It 
discusses changes in the number of organizations in the sector, the varying rates 
of recovery since the Great Recession, and the escalating discussions about 
salaries in the sector at both the lower and higher ends of the scale. The book also 
discusses the growing trends in social enterprises, which some see as a boon and 
others see as a competitor to the sector. These contextual notes should help 
students place the legal challenges that nonprofits face in perspective. 

Perhaps the most striking political occurrence in the United States in the past 
five years has been the paralysis of the federal government. Nowhere is this more 
obvious than in the nonprofit sector. In 2010 the Internal Revenue Service (IRS) 
began scrutinizing applications for exemption that it thought had the potential for 
being overly political. This scrutiny slowed the process down so much that all 
applications for exemption, however innocuous, were placed in long queues. 
Matters worsened when allegations emerged that the IRS had targeted 
conservative-leaning organizations and was acting in a political manner itself. 
Investigations began, top officials lost their jobs, and the IRS grew even more 
paralyzed. Since then the backlog of applications for exemption has disappeared, 
largely due to the new Form 1023-EZ for small organizations, but areas of 
confusion remain, particularly with regard to political activity. 

Chapter 11 of the second edition covers this paralysis in detail, even though 
the situation mainly concerned exempt organizations that are not the focus of this 
book—§501(c)(4) organizations, and to a lesser extent §501(c)(5)s and 
§501(c)(6)s. The book veers from a focus on §501(c)(3)s for the last part of the 
chapter because this situation has had a profound effect on the entire nonprofit 
sector, including §501(c)(3)s. 
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Neither the IRS, Congress, nor the federal courts have been entirely silent, 
however, and this book reflects their actions during the last five years. Once the 
IRS introduced Form 1023-EZ, it began automatic revocation of tax-exempt 
organizations that had not completed a tax information form in three years. It also 
completed compliance checks on colleges and universities, studied the efficacy 
of the new version of Form 990, which was introduced in 2008, and both studied 
and finalized rules concerning supporting organizations and donor-advised funds. 
These changes are reflected in this second edition. 

The federal courts have also continued to respond to litigation, and the notes 
reflect numerous appellate cases decided in the last five years. The book also 
introduces a handful of edited cases for students to read, both to replace older 
cases and to clarify issues.  

State legislatures, state charity officials, and state courts have been much 
more active than their federal counterparts in the past five years, and this edition 
reflects those changes as well. Chapters 2, 3, 6, 12, and 13 of the first edition 
were already largely, if not entirely, devoted to state law issues. In the second 
edition, Chapter 2 has been reorganized to emphasize the decisions that start-up 
nonprofits must make and to de-emphasize the older cases on nonprofit purposes. 
Chapter 3 has also been reorganized to include the topic of bylaws, which were 
initially covered in Chapter 2, and to consider policies that nonprofits should 
adopt in order to follow current “best practices” in nonprofit governance. Both 
Chapters 2 and 3 reflect changes in California and New York nonprofit laws, 
which are especially important in the case of New York, because New York 
completely overhauled its nonprofit laws in 2013.   

Chapter 4 discusses state law pressures on educational and health care 
organizations and includes an expanded discussion of state property tax issues. 
Chapter 6 expands on cause-related marketing and asks questions about the 
constitutionality of fundraising statutes passed in several states over the past five 
years. It also delves into issues surrounding fundraising through social media and 
crowd-funding platforms like Kickstarter. Chapter 8 discusses state cases 
concerning overly commercial nonprofits, and Chapter 9 discusses state 
discussions on inurement.  

Both Chapter 2 and Chapter 10 discuss state law developments in the area of 
social enterprise. Chapter 2 does so in the context of decisions made at the 
beginning of a nonprofit, specifically whether to incorporate as a nonprofit or a 
for-profit social enterprise. Chapter 10 does so in order to compare the efficacy 
of achieving a mission through traditional hybrid organizations in the forms of 
parent-subsidiary relationships or joint ventures with the choice of one of the new 
hybrid forms that state legislatures have authorized in the past several years. 

As mentioned above, this second edition also expands several policy 
discussions, most notably discussions about nonprofit governance, tax-exempt 
hospitals, the charitable deduction, private foundations, supporting organizations 
and donor-advised funds, and political activity in charitable and other tax-exempt 
organizations. These are all areas in which there may well be change in the next 
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few years, and the students using this book should be prepared to be part of that 
change. 

Finally, the book is interspersed with examples of challenges that nonprofit 
organizations have faced in the past few years.1 It includes case studies of Hull 
House, Central Asia Institute, the Detroit bankruptcy, the Catholic Diocese, and 
the August Wilson Center.  It also covers the thwarted closure of Sweet Briar 
College as well as the successful closure of the Corcoran Art Museum. Similarly, 
it discusses the successful effort to rename Avery Fisher Hall at the Lincoln 
Center and the unsuccessful attempt to rename Paul Smith’s College. It puts 
students in the role of nonprofit managers and directors who have to decide 
whether to accept gifts from Bill Cosby, the Washington Redskins Foundation, or 
the former NAVY Seal who violated military protocol to write a book about 
capturing Osama Bin-Laden, all of which have been embroiled in controversy 
over the last few years. The book also raises questions about the actions of both 
the Donald J. Trump Foundation and the Clinton Foundation.  

Among the occurrences covered in this second edition is the Chan-
Zuckerberg Initiative, the plan by Facebook founder Mark Zuckerberg and his 
wife to deploy 90% of their assets to improving world conditions without using a 
§501(c)(3) as the giving vehicle. The Chan-Zuckerberg Initiative has been called 
an “end to philanthropy as we have known it.”2 I disagree. Philanthropy is alive 
and well, and a generation of students is eager to improve conditions around the 
world. It is with great hope that this book can help those students attain some of 
the skills needed to turn that eagerness into effectiveness that I complete the 
second edition to this book.  

 

 

Elizabeth Schmidt 

June 2016 

1 Professors who are using this book can find a more detailed list of the changes from the first to the 
second edition on the book’s website, http://aspenlawschool.com/books/non_profit.  
2 Leslie Lankowski, Ending Philanthropy as We Know It, WALL ST. JOURNAL (Dec. 2, 2015).  
 

                                                 




